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IN THE 


United States Court of Appeals 

for the District of Columbia 

No. 9465 

THOMAS C. COLLIER, Petitioner 

v*. 

DISTRICT OF COLUMBIA, Respondent 

PETITION FOR REVIEW OF DECISION OF THE BOARD OF TAX 
APPEALS FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR PETITIONER. 

Jurisdictional Statement. 

1 

Petitioner paid under protest to the District of Columbia 
income taxes for the calendar years ending December 31, 
1942 and ending December 31, 1943 in total amount of 
$45.56. Petitioner filed claims for refund which were dis¬ 
allowed by the Assessor of the District of Columbia on 
November 27, 1945 and thereafter on February 25, 1946 
petitioner filed his petition with the Board of Tax Appeals. 
The Board held a hearing and rendered its decision affirm¬ 
ing the decision of the Assessor on November 4,1946. Pe¬ 
titioner filed his petition for review in the Board of Tax 
Appeals on December 3, 1946 and filed his petition for re¬ 
view by this Court on January 10, 1947. 




The jurisdiction of this Court is invoked under the pro¬ 
visions of Section 4 Title IX of the District of Columbia 
Revenue Act of 1937 as amended (D. C. Code 1940 Ed. Title 
47 Sec. 2404). 


Statement of Case. , 

In the petition filed with the Board of Tax Appeals the ' 
petitioner alleges that he was not domiciled in the District 
of Columbia on December 31, 1942, December 31, 1943, nor 
at anv other time. That from 1919 to the present time 
petitioner has been a legal resident of and domiciled at 426 
State Street, Portsmouth, New Hampshire, to which resi¬ 
dence he has always intended to return permanently when 
his government service is ended; that he never claimed 
domicile in the District of Columbia where his residence is 
but temporary. 


Statement of the Facts. 

The petitioner, a civil service employee, is an architect in 
the Bureau of Ships, Navy Department, Washington, D. C., 
■where he has been employed since January 3, 1938. Peti¬ 
tioner came to the District of Columbia in 1938 from Ports¬ 
mouth, New Hampshire, his permanent home, and has re¬ 
mained here due to his government position. He intends 
to return permanently to Portsmouth, New Hampshire to 
reside with his parents when his government service termi¬ 
nates. Petitioner is unmarried and lives in an apartment. 
He owns no real estate here nor in New Hampshire. He has 
a savings account in the Piscataway Savings Bank in Ports¬ 
mouth, New Hampshire, which account he opened in 1920. 
Petitioner paid his poll taxes from 1936 to date and has 
voted regularly in New Hampshire; his name has appeared 
on the list of voters as residing at 426 State Street, Ports- 


mouth, New Hampshire from the time he became of age 
to vote. Petitioner has filed Federal Income Tax Returns 
during the time he has worked in Washington and has 
mailed those returns to the Collector of Internal Revenue, 
Portsmouth, New Hampshire. Petitioner attended the pub¬ 
lic and private schools in Portsmouth, New Hampshire 
from 1919 to June, 1931. He attended Harvard University, 
Cambridge, Mass, from 1931 to 1936 and thereafter worked 
in Quincy, Mass, from August, 1936 to December, 1937 as 
a draftsman for the Bethlehem Shipbuilding Corporation. 
During his stay in Quincy he paid no Massachusetts income 
or personal property taxes or any other type. Thereafter 
in 1938 he came to the District of Columbia to accept the 
position he now holds. 

Summary of Argument. 

The sole issue is whether or not petitioner was domiciled 
in the District of Columbia on December 31, 1942 and on 
December 31, 1943. 

A review of the law of domicile shows that where a per¬ 
son capable of exercising free choice has a place of resi¬ 
dence or abode and a fixed and definite intent to make and 
keep that place his permanent home, it is his domicile. 
Residence no matter how protracted, without intent to es¬ 
tablish a permanent home, will not give rise to domicile; 
nor will it give rise to domicile in the teeth of a definite in¬ 
tent not to establish a permanent home. 

The facts here show petitioner’s permanent home and 
domicile was established in Portsmouth, New Hampshire 
in 1919 where he was raised and he and his parents reside 
and which he has continuously maintained up to the present 
time with a definite intent to retain his permanent residence 
and domicile there and that was his domicile on December 
31, 1942 and December 31, 1943. 
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Petitioner has at all times during his Government ser¬ 
vice in Washington had a fixed and definite intent to re¬ 
turn to Portsmouth, New Hampshire and not to make the 
District his permanent home. 

The Board of Tax Appeals erred in its finding that peti¬ 
tioner was domiciled in the District on December 31, 1942 
and December 31, 1943 and the Board had no evidence to 
substantiate this finding. 

Petitioner has sustained the burden of proof and has 
shown he was domiciled in Portsmouth, New Hampshire on 
December 31, 1942 and December 31, 1943. 

ARGUMENT. 

Petitioner was domiciled in Portsmouth, New Hamp¬ 
shire continuously from 1919 to the present time. 

The record clearly shows petitioner established his domi¬ 
cile in Portsmouth, New Hampshire, in 1919 and never 
changed it. Petitioner lived with his parents and attended 
the public and private schools in Portsmouth from 1919 to 
1931. He entered Harvard University in 1931 and gradu¬ 
ated in 1936 as an engineer and architect, except for one 
year 1933-34 when he did not attend Harvard but lived in 
Portsmouth. He accepted a position with the Bethlehem 
Shipbuilding Corporation, Quincy, Mass., in August, 1936 
as a draftsman and continued there until December, 1937. 
During his temporary stay in Quincy he maintained his 
permanent residence and domicile in Portsmouth. He paid 
no income or other taxes to the city of Quincy or to the 
State of Massachusetts but he did pay his poll taxes in 
Portsmouth during that year and these were the only taxes 
assessed against him by or due by him to the State of New 
Hampshire. He paid his Federal Income Taxes for the 


years 1937 to the present time to the Collector of Internal 
Revenue, Portsmouth, New Hampshire. 

Petitioner accepted a civil service position in line with 
his profession as an architect on January 3, 1938 in the 
Navy Department, Washington, D. C., and as his work re¬ 
quired his presence in the District, he came here where he 
has lived since then, meanwhile maintaining by every 
proper means his permanent residence and domicile in 
Portsmouth, New Hampshire. During his stay in the Dis¬ 
trict petitioner made periodic visits home to Portsmouth to 
see his parents. He paid his poll taxes and voted there 
regularly. He has made no permanent connections and has 
no business interests in the District. He has maintained 
his bank account in Portsmouth from 1920 to the present 
time. He owns no real estate in the District nor in Ports¬ 
mouth. He paid District Income taxes for 1939 through 
1944, all under protest. However, 1942 and 1943 are the 
years for which petitioner perfected his appeal. Petitioner 
had no income other than his government salary which in 
1944 was $3264.62. He was not offered employment in the 
Portsmouth Navy Yard before or after he came here. Num¬ 
erous questions asked petitioner by the Board on the sub¬ 
ject as to why he did not seek employment at the Ports- • | 

mouth Navy Yard, the place of his domicile, instead of 
here in the District, elicit no light or proof on petitioner’s 
intention as to his domicile. Surely the District does not 
claim that every federal employee in the District is under 
a duty to transfer to the state of his domicile or lose his 
original domicile in his state. Federal employees domi¬ 
ciled in the District are by no means exclusively entitled . I 
to the Federal civil service jobs in the District, and further 
they are under no duty to first seek employment in the 
place of their domicile before accepting a Federal civil 
service or other position in the District, 
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“Mere absence from a fixed home, however long con¬ 
tinued, can not of itself work the change. There must be 
animus to exchange the prior domicile for another. Until 
the new one is acquired, the old one remains.” 

Butler v. D. C., 80 App. D. C. 319,153 F. 2d 617. 

Pace v. I). C., 77 App. D. C. 332. 

Shilkret v. Helvering, 78 App. D. C. 178. 

One does not acquire a domicile in the District of Colum¬ 
bia within the meaning of the District of Columbia Income 
tax act merely by coming to the District to live for an in¬ 
definite period while in the Government service. 

Murphy v. D. C., 314 U. S. 441. 

One who comes to the District of Columbia and remains 
to render service to the Government which requires his 
presence there may retain his domicile until his service 
terminates. 

Sweeney v. D. C., 72 App. D. C. 30,113 F. 2d 25. 

Beeady v. D. C., 75 App. D. C. 289. 

The Board Erred. 

The Board erred in applying a limited portion of the de¬ 
cision in the Murphy and DeHart case and disregarding 
and failing to apply the following portion of that decision 
as outlined by the Court, Page 454: 

“We hold that a man does not acquire a domicile in 
the District by coming here to live for an indefinite 
period of time while in the Government service. A 
contrary decision would disregard the statements made 
on the floor of Congress as to the meaning of the stat¬ 
ute, fail to give proper weight to the trend of judicial 
decisions with which Congress should be taken to have 
been cognizant and result in a wholesale finding of 
domicile on the part of Government servants quite 
obviously at variance with Congressional policy”. 

Further petitioner did more than pay poll taxes and vote 
in New Hampshire, he paid his Federal income taxes there 
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and he maintained his domicile there, he saw his friends 
there and on the other hand he made no permanent business 
or social connections in the District, he consistently main¬ 
tained in all ways possible his domicile in New Hampshire 
and had a firm determination to return there at the ter¬ 
mination of his Government service. 

The Board stated in its findings ‘ ‘ there were other facts 
in the Butler case which were not in this case”. No facts 
were stated by the Board. Butler owned considerable real 
estate in Maine on which he paid tax and also paid income 
taxes in Massachusetts, the State of his domicile, while he 
was practicing law there. Petitioner, who is in Government 
service has no real estate or other unearned income, there¬ 
fore he is not required to pay real estate taxes or income 
taxes in New Hampshire. Both Butler and petitioner had 
a fixed intention to return to their domicile when their re¬ 
spective work is finished. I find these cases very s imil ar. 

Conclusion. 

Petitioner’s testimony given to the Board was clear, con¬ 
vincing and uncontroverted. He submitted in evidence 
everything he had available that was admissible to shed 
light on the question of his domicile. No evidence was 
submitted by the District before the Board to substantiate 
the naked ruling of the assessor as affirmed by the Board 
that petitioner was domiciled in the District. It is there¬ 
fore urged that petitioner having fully established by a 
fair preponderance of the evidence that he was a resident 
of and domiciled in Portsmouth, New Hampshire had there¬ 
fore, more than carried his burden of proof and was en¬ 
titled to a decision in his favor. 

Respectfully submitted, 

JOSEPH D. MALLOY, 

Attorney for Petitioner . 

i 
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JOINT APPENDIX 

Case No. 9465 
1 

1 BOARD OF TAX APPEALS FOR THE 

DISTRICT OF COLUMBIA 

FILED 
Feb. 25,1946 

Board of Tax Appeals, D. C. 


Petition. 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against him and alleges as fol¬ 
lows: 

1. The petitioner is an individual with residence and 
domicile in Portsmouth, New Hampshire. 

2. The tax in controversy is an income tax for the years 
ending on December 31, 1942, December 31, 1943 and De¬ 
cember 31,1944 in the amount of $69.12. 

3. The notice of assessment was dated November 27, 
1945, and the tax for 1942 was paid on May 17, 1945, then 
tax for 1943 was paid January 15, 1945 and the tax for 
1944 was paid February 15, 1946 by the petitioner under 
protest and claim for refund was made which was dis¬ 
allowed on November 27, 1945, as will appear in the notice 
of disallowance hereto attached as Exhibit “A” and “B’\ 

4. The assessment of the tax set forth on the notice of 
assessment and disallowance of petitioner’s claim for re¬ 
fund is based on the following errors: 
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a. Petitioner’s claim for refund was disallowed al¬ 
though petitioner established by evidence that he was not 
domiciled in the District of Columbia but was a legal resi¬ 
dent of and domiciled in Portsmouth, New Hampshire on 
December 31 of 1942, lt)43 and 1944, the dates when said in¬ 
come taxes were effective and hence was not liable to the 
District of Columbia for income taxes; 

b. The District of Columbia failed to give due 
2 consideration tcjthe evidence submitted by petitioner 
showing his domicile was in Portsmouth, New Hamp¬ 
shire on December 31 of 1942, 1943 and 1944. 

c. The disallowance by the District of Columbia of peti¬ 
tioner’s claim for refund was without basis and was con¬ 
trary to the evidence. 

d. The disallowance by the District of Columbia of peti¬ 
tioner’s claim for refund was contrary to the weight of the 
evidence. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

a. Petitioner’s legal residence and domicile in Ports¬ 
mouth, New Hampshire continuous from 1919 to the present 
time. 

b. Petitioner’s attendance in public schools in Ports¬ 
mouth, New Hampshire from September 1919 to June 1934. 
Exhibit “C”. 

c. Petitioner’s right to vote and payment of his poll tax 
from 1936 to the present time and actually voting in Ports¬ 
mouth, New Hampshire from 1936 to date. Exhibit “D”. 

d. Petitioner’s residence in Portsmouth is the same as 
his parents in the home owned by his mother, Susie D. 
Collier, at 426 State Street, Portsmouth, New Hampshire. 
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e. Petitioner has never claimed domicile in the District 
of Columbia but has always intended to and will return to 
Portsmouth, New Hampshire to permanently reside after 
his government service is ended. That he considers his 
residence in the District of Columbia as being temporary. 

f. Payment of all taxes required of him in New Hap- 
shire from prior to the date he started his government ser¬ 
vice in the District of Columbia to the present time. 

g. Petitioner paid District of Columbia income tax for 
1942, 1943 and 1944 and also several prior years under 
protest inasmuch as he was not domiciled in the District 
of Columbia. Exhibit U E”. 

h. Petitioner filed a claim for refund of 1942,1943, 1944 
and also other prior District of Columbia income 

3 taxes paid by him under protest which was dis¬ 
allowed. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding, and allow his claim for 1942,1943 
and 1944 income taxes paid to the District of Columbia in 
the sum of $69.12. 


THOMAS G. COLLIER. 
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REGISTERED MAIL RETURN RECEIPT 
REQUESTED 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Office of the Assessor 


Income Tax Division 
Washington 4, D. C. 

November 27, 1945 

3a-5166 

4J-556 

Mr. Thomas C. Collier, 

Buships (Code 633) Navy Dept. 

Washington, D. C. 

Dear Sir: 

Receipt is acknowledged of your claim for refund of $45.- 
56 for income tax paid to the District of Columbia for the 
tax years 1942 & 1943, your contention being that you 
were not domiciled in the District of Columbia on December 
31,1942 and 1943. 

As this office is of the opinion that the facts submitted 
do not establish domicile outside the District of Columbia 
on the above mentioned date you are hereby notified that 
your claim for refund is disallowed. 

• • • 

Yours very truly, 

A. F. BROOKE, 

Assistant Administrator , 
Income Tax Division. 


MEB :rs 
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Appeal from the action of the Assessor in denying claim 
for refund of income taxes for 1942 and 1943, and from 
assessment of income tax for 1944. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Findings of Fact 

1. Petitioner, Thomas G. Collier was born in 1913. He 
was educated in the public schools of Portsmouth, New 
Hampshire, during the years 1919 to 1927. He lived in that 
city for most of his life prior to coming to the District of 
Columbia in 1938, except while attending Harvard Universi¬ 
ty from 1931 to 1933, and 1934 to 1936, and while working 
for the Bethelehem Ship Building Corporation in Quincy, 
Massachusetts, from August 1936 to December 1937. 

2. He has been employed by the Bureau of Ships as a 
naval architect for the Navy Department, in the District of 
Columbia since January 3,1938 and has lived in the District 
of Columbia since that time. 

Since May, 1942, he has lived in an apartment in the 
District which is furnished with his own furniture. He is 
not married. In 1942 and 1943 he had a savings account in 
a Portsmouth, New Hampshire bank, with a balance of 
about $10, and had a savings account in a District of Colum¬ 
bia bank, with a balance of over $300. He has never work¬ 
ed in Portsmouth, except while he was in grade school he 
had a job before school hours. 

7 3. He voted in Portsmouth, New Hampshire in 

1936,1940 and 1944. He paid poll taxes in Portsmouth 
in 1936,1937,1938,1939,1941,1942,1944 and 1945. This tax 
amounts to $2.00 a year. His parents have lived in a house 
in Portsmouth owned by them since 1923. Prior to the war 
he visited Portsmouth about three times a year. He had 
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friends there whom he visited when he went home. He has 
never attempted to get a position in Portsmouth since com¬ 
ing to the District and has never attempted to be transferred 
to Portsmouth, which has a Navy Yard which has been in 
operation since 1790. 

4. Petitioner paid District of Columbia income taxes for 
1942,1943 and 1944, the latter under protest in writing. He 
filed claims for refund for 1942 and 1943 taxes, which were 
denied November 27,1945. Thereafter, and within the time 
allowed by law, he appealed to this Board from the denial 
of his claim for refund of the 1942 and 1943 taxes, and from 
the assessment of the 1944 tax. 

5. Petitioner has not at all times, since coming to the 
District of Columbia in 1938, intended to return to Ports¬ 
mouth, New’ Hampshire, and make his home there, and on 
December 31, 1942, December 31, 1943, and December 31, 
1944, he was a resident of the District of Columbia. 

Conclusions of Law 

1. Petitioner having been domiciled in the District of 
Columbia on December 31,1942, December 31,1943 and De¬ 
cember 31,1944, was liable for District of Columbia income 
taxes for those years levied by the District of Columbia 
Revenue Act of 1939. 

2. Petitioner’s claims for refund of 1942 and 1943 in¬ 
come taxes were properly denied. 

3. The assessment of 1944 income tax was correct. 

Decision will be entered for respondent. 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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Memorandum. 

8 

BOARD OF TAX APPEALS 
for the District of Columbia 

Filed Nov. 4 1946 

Board of Tax Appeals 
For the District of Columbia 

The Supreme Court of the United States in District of 
Columbia v. Murphy, 314 U. S. 441, held 

<<* • * we hold that persons are domiciled here 
who live here and have no fixed and definite intent to 
return and make their homes where they were formerly 
domiciled. A decision that the statute lays a tax only 
on those with an affirmative intent to remain here the 
rest of their days would be at odds with the prevailing 
concept of domicile, and would give the statute scope 
far narrower than Congress must have intended.” 

The only evidence in this case on the question of whether 
petitioner had at all times the fixed and definite intent to 
return and make his home where he was formerly domiciled, 
in addition to his self serving testimony that he had such 
intention, is the fact that he has voted and has been paying 
poll taxes there for some years. Butler v. D. C ., 80 U. S. 
App. D. C., does not require a holding that such vot¬ 

ing and taxpaying is conclusive on the issue which the Su¬ 
preme Court stated as above set forth In that case the peti¬ 
tioner did vote in another jurisdiction and did pay taxes 
there, and in addition there were other facts, not present 
here, which the Court of Appeals held were sufficient, to¬ 
gether with the voting and taxpaying, to show such inten- 
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tion. Such voting and taxpaying, while relevant, are by no 
means controlling. They are not persuasive in this case. 

LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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Decision. 

BOARD OF TAX APPEALS 
for the District of Columbia 

Filed Nov. 4 1946 


Board of Tax Appeals 
For the District of Columbia 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition it is, by the 
Board, this 4th day of November, 1946, 

ADJUDGED and DETERMINED, That the action of the 
Assessor in denying claims of the petitioner, Thomas G. 
Collier, for refund of income taxes for 1942 and 1943, and 
in assessing income tax for 1944, herein appealed from, be, 
and they are hereby affirmed. 


LAWRENCE KOENIGSBERGER, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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Excerpts from Testimony and Proceedings. 

14 

Wednesday, May 8, 1946. 

The above-entitled cause came on for hearing before Hon. 
Lawrence Koenigsberger, sole member of the Board, at 
10:30 a. m. 

Appearances: 

Joseph D. Malloy, Esq., for the petitioner. 

Ralph D. Quinter, Jr., Esq., for the respondent. 

PROCEEDINGS. 


The Board: What do you admit? 

Mr. Quinter: I will admit the averments in paragraph 
2 with respect to December 31,1942. I will admit the aver¬ 
ments with respect to December 31,1943, and deny it as to 
December 31,1944. I deny— 

The Board: On what ground do you deny it as to 1944? 

The Quinter: The claim for refund was not filed 
15 and denied on the 1944 tax. 

The Board: Was the tax paid under protest? 

Mr. Quinter: The tax for 1944 was paid under protest. 

The Board: He avers in his petition that the 1944 tax 
was paid February 15,1946, under protest. 

Mr. Quinter: That is correct. It was paid February 15, 
1946, under protest. However, no claim for refund was 
made. The claim for refund in this case applies only to 
the years 1942 and 1943. 

The Board: Is that true? 

Mr. Malloy: Your Honor, the claim for refund was filed 
for 1942 and 1943, as Mr. Quinter stated. However, inas¬ 
much as the tax was paid under protest for 1944— 

The Board: Can you answer my question? Was a 
claim for refund filed for 1944? 

Mr. Malloy: No, it was not, but I feel that it has no— 
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The Board: I am trying to get facts. Let us talk about 
the law later. 

What else, Mr. Quinter? 

Mr. Quinter: In paragraph 2,1 deny that the amount of 
the tax in controversy is $69.12, but state that the amount 
in controversy is $45.56. 

As to paragraph c — 

The Board: I am on paragraph 2. I want to know 
16 what the amounts involved are. 

Mr. Quinter: I thought that I stated that. 

The Board: You stated the amount. I want it broken 
down. 

Mr. Quinter: For the year 1943 it was $22.43; and for 
the year 1942 $21.79 or $21.78. 

The Board: I do not know which it is. 

Mr. Quinter: I do not seem to have anything in the file 
as to how the Assessor broke it down. 

The Board: I presume that in arriving at your amount 
you have excluded the 1944 tax ? 

Mr. Quinter: That is correct. 

The Board: What do you admit in paragraph 3? 

Mr. Quinter: I admit that the notice of assessment was 
dated November 27, 1945, and the tax for 1942 was paid on 
May 7, 1945. The tax for 1943 was paid January 15, 1945, 
and the tax for 1944 was paid February 15, 1946, by the 
petitioner. 

The Board: Under protest in writing? 

Mr. Quinter: Under protest; but I deny that claim for 
refund was made and disallowed on November 27, 1945, 
as to all three. 

The Board: When was the assessment for 1944 made? 
Do your records show? 

Mr. Quinter: April 16,1945,1 think it is. 


11 


I 


17 THOMAS CLEATON COLLIEK, the petitioner, 
appeared as a witness in his own behalf, and after 

having been sworn by the Board was examined and testified 
as follows: 

Direct Examination by Mr. Malloy: 

Q. State your full name, please. A. Thomas Cleaton 
Collier. 

Q. Where is your domicile? A. My legal domicile— 
Mr. Quinter: I object to that. 

The Board: It does not matter what he says. I 
shall pay no attention to it. That question is for me 
to determine. 

By Mr. Malloy: 

Q. Where is your legal domicile? A. Portsmouth, N. H. 
Q. Where is your home? A. I have an apart- 

18 ment which I am living in here in the District. 

Q. Do you consider that your permanent home? 
A. No, I intend to return to Portsmouth after I sever my 
connections with the Government. 

Q. Where are you employed? A. At the Bureau of 
Ships, Navy Department. 

Q. How long have you been employed there? A. I 
have been employed since January 3,1938. 

Q. Are you under the civil service? A. Yes, sir. 

Q. You do not know how long you intend to continue in 
the Government, I presume? A. No, it is not definite. 

Q. It is indefinite? A. It is in the discretion of the 
Government. 

Q. After the termination of your service in the Govern¬ 
ment, where do you intend to reside? A. I intend to return 
to Portsmouth, New Hampshire. 

Q. Where will you live in Portsmouth, N. H.? A. 426 
State Street. 
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Q. Whom will you reside with at that address? A. My 
parents have owned the home since 1923. 

The Board: You can answer that question. 

A. Mr. and Mrs. William B. Collier. 

By Mr. Malloy: 

19 Q. Who are they ? A. My parents. 

Q. Do you visit in Portsmouth, N. H.? A. Yes, 
I visited there about three w T eeks each year prior to the 
war. 

Q. You do visit—that is my question. A. Yes, I do 
visit. 

Q. Do you maintain your contacts there, social and busi¬ 
ness? A. Yes, I have friends that I do visit when I go 
home, and I have my savings account at the bank still there. 

Q. Your savings account? A. Yes. 

Q. Do you have a checking account there? A. No, I 
do not have a checking account. 

Q. What bank is that that you referred to? A. Pi sea¬ 
way Savings Bank. 

Q. Have you voted in Portsmouth, N. H.? A. Yes, I 
voted at election days there since 1936. 

Q. Have you voted regularly since 1936? A. I voted 
in 1936, 1940* and 1944. 

Q. Have you paid your poll tax? A. I have paid my 
poll tax for every year that I have been assessed. 

The Board: What is that? 

20 The Witness: I have paid my poll tax for every 
year that I have been assessed. 

The Board: I don’t know what that means. 

The Witness: The poll tax in New Hampshire is 
$2 a year. It appears to be a requirement for vot¬ 
ing. 

The Board: Every year? 

The Witness: Yes, sir. 

The Board: What do you mean when you say 
that you paid it every year it has been assessed? 
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The Witness: It is every year since I have been 
of age, since 1934. 

By Mr. Malloy: 

Q. Is it necessary to pay a poll tax in order to vote in 
Portsmouth, N. H. ? A. Well— 

Q. Yes or no. A. I think it is a requirement, yes. 

Q. You have paid your poll taxes? You said that? A. 
Yes, I have paid my poll taxes. 

Mr. Malloy: I will offer these later. 

Q. Now, prior to coming to the District of Columbia to 
reside, how long had you resided in Portsmouth, New 
Hampshire? A. I had resided at different ad- 

21 dresses since about 1919. 

Q. Did you attend school in Portsmouth, N. H.? 
A. I attended public schools from about 1919 to 1927, and 
attended night school one year in 1933-34. 

Q. Was that in the public schools of Portsmouth? A. 
That was in the public schools of Portsmouth. 

Q. Does your name appear on the list of voters in 
Portsmouth? A. It does. 

Q. Y T our residence here in the District is due to your 
government position ? Is that right ? A. That is right. 

Q. I am going to repeat a question I asked previously, 
to make it definite. After the termination of your govern¬ 
ment service, where will you reside? A. I will reside in 
Portsmouth. 

Q. During your residence in the District of Columbia, 
you have paid certain income taxes, have you not? A. 
Yes, under protest. 

Q. What was the first year you paid an income tax or 
filed an income tax return? A. I filed a return for 1939, 
I think in April, 1940. I think that that is the first year 
they were in effect. I filed— 

Q. When was the first year you filed an income 

22 tax in the District of Columbia? A. I filed for the 
year 1939 in April, 1940. 
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Q. Have you filed income tax returns since that time? 
A. I filed for each year since then, under protest for each 
year. 

Q. You have paid the taxes for each year? A. I have 
paid the tax for each year and am current for all years to 
date. 

Q. Were those taxes paid under protest? A. They 
were all paid under protest. 

* • * 

23 Q. Had you paid an income tax in Portsmouth, 

24 New Hampshire? A. No. There is no income tax 
law. 

• • • 

25 Mr. Malloy: I have two exhibits—three sheets to 
this one. 

The Board: Let them be marked. 

Mr. Malloy: I would like to offer this law in evi¬ 
dence. 

The Board: No, but I will read it. 

Mr. Malloy: That completes my case. 

CROSS EXAMINATION by Mr. Quinter: 

Q. Mr. Collier, you say that you intend to return to 
New Hampshire when you sever your connections with the 
government? A. Yes, sir. 

26 Q. And you expect to sever your connections 
with the Government in the near future? A. Not 

voluntarily. 

Q. Do you intend to sever your connections with the 
government prior to the time you retire? A. I do not 
think so, no, sir. 

Q. In other words, you are going to stay here until the 
government sends you home? A. They can transfer me 
to the Portsmouth Navy Yard if they care to. 

Q. But you intend to remain in the government service 
until you reach the age of retirement? A. I intend to 
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remain at least until I have 15 years credit in the service. 
What action I may take after that is for the future. 

Q. You have no definite intention to return to New 
Hampshire at any particular time right now? A. No, not 
right now. 

Q. Did you have any such intention during the years 
1942 and 1943? Were your intentions the same then as 
now? A. My intention has been the same. It is stated 
on that claim for refund. 

Q. You are employed in the Bureau of Ships. What 
type of work do you do? A. I am a naval archi- 
27 tect. I review plans, make criticisms, and prepare 
letters to other departments of the Navy Depart¬ 
ment. 

Q. Did you go to college? A. Yes, I went four years 
to Harvard. 

Q. Did you study engineering or architecture? A. I 
did; I studied engineering, and spent a year in architec¬ 
tural school in my senior year. 

Q. What years did you go to Harvard University? A. 
I went from 1931 to 1933, and from 1934 to 1936. 

Q. Prior to your accepting employment in the Bureau 
of Ships, were you ever employed elsewhere? A. I was 
employed about a year and five months in Quincy, Massa¬ 
chusetts. 

Q. When was that? A. That was from August, 1936, 
to December, 1937. 

Q. What type of work did you do there? A. I worked 
in the drafting room of the Bethlehem Shipbuilding Cor¬ 
poration and made structural calculations for the strength 
of ships. 

Q. At the time you lived in Quincy, Massachusetts, did 
you pay any taxes in Massachusetts—any income taxes or 
personal property taxes or any other type? A. No, sir. I 
believe that there was a 1 per cent deduction for unemploy¬ 
ment insurance of some kind. 
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28 Q. Did you pay any other tax? A. One per cent 
social security tax. 

Q. I am talking particularly about an income tax to the 
State of Massachusetts. A. Not to the state. 

Q. Do you own any real property in Portsmouth? A. 
I own no property in Portsmouth, none in my name. 

Q. Does your family own the house at 426 State Street? 
A. They have owned it since 1923. 

By the Board: 

Q. How long have they lived there ? A. We have lived 
in it since 1923, except for a short interval. 

By Mr. Quinter: 

Q. Where did you live during those intervals? A. My 
family went to California for about six months in the first 
half of 1937. 

Q. How much money do you maintain in your savings 
account in Portsmouth? A. I think there is around $20 
in the account at the present time. 

Q. Did you have that account during the years 1941 and 
1942? A. I opened that account, I think, around 1920-21. 

Q. What was your average balance during the 

29 calendar years 1942 and 1943? A. I think around 

$ 10 . 

Q. Do you maintain any bank account in the District of 
Columbia? A. I have one at the American Security and 
Trust Company. 

Q. What is that? Savings or checking? A. Savings, 
not checking. 

Q. Do you recall, during the calendar years 1942 and 
1943, what was your average balance? A. I would say 
that it was over $300. 

Q. Do you own an automobile? A. Yes. 

Q. What kind of automobile? A. It is a 1941 Ply¬ 
mouth. 

Q. Where is the automobile registered? A. Here in 
the District. 
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Q. Do you live in an apartment here in the District? 

A. Yes. 

Q. Did you live in an apartment here in the District 
during the years 1942 and 1943? A. Yes, I lived in this 
present apartment since May, 1942. 

Q. Is that a furnished or unfurnished apartment? A. 
Unfurnished apartment. 

30 Q. Do you have your own furniture there? A. 
Yes, I do. 

Q. Do you yourself own any furniture in Ports¬ 
mouth, New Hampshire? A. No, I do not. 

Q. Do you own any real property in the District of 
Columbia? A. I own no real estate in the District of 
Columbia. 

Q. Do you own any notes on real estate in the District 
of Columbia? A. Nothing like that, no. 

Q. Do you have any interest in any real estate here in 
the District of Columbia? A. No interest, no, in any real 
estate in the District. 

Q. Have you any business connections in Portsmouth, j 
New Hampshire? A. No, no business connections in Ports¬ 
mouth. 

Q. Did you ever have any business connections in Ports¬ 
mouth, New Hampshire? A. I was employed there, but I 
do not own 1 any business at all. 

Q. Where were you employed there? A. When I was 
in grade school I used to run milk in from the truck before 
going to school in the mornings. 

Q. Since becoming of age and going to work, have 
you ever been employed in Portsmouth, New Hamp- 

31 shire? A. No. 

Q. Do you belong to any clubs here in the Dis¬ 
trict of Columbia ? A. I belong to the Camera Club. 

Q. Do you go to church here? A. Yes, I have been to 
church here. 
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Q. Where do you go to church here! A. On lGth 
Street. 

Q. What church? A. Christian Science Church. 

Q. Are you a member of that church? A. No. 

Q. Do you make any contributions to that church? A. 
Yes. 

Q. Did you make any contributions to that church dur¬ 
ing the calendar years 1942 and 1943? A. Yes. 

Q. In what amounts, if you recall? Give some estimate 
of the amount in 1942 and give some estimate of the total 
amount in 1943. A. I think I contributed around twenty 
or thirty dollars each year. 

Q. Did you contribute to any church during the time in 
Portsmouth, New Hampshire? A. No, I did not. 

32 Q. Do you belong to any other organizations here 
in the District of Columbia outside of the Camera 
Club that you referred to? A. I belong to the draftsmen’s 
union at the office. 

Q. Is that a local union? A. That is Local 9 of the 
International Federation of Architects, Engineers and 
Draftsmen. 

Q. Did you file a Federal income tax return for the 
years 1942 and 1943? A. Yes. 

Q. Where did you send them? A. To the Collector of 
Internal Revenue, Portsmouth, New Hampshire. 

Q. Do you have to have a license to practice your pro¬ 
fession as naval architect? A. Not that I know of. 

The Board: Under what law? 

Mr. Quinter: Under the law of New Hampshire. 

The Witness: I do not know anything about the 
law of New Hampshire in that regard. 

By Mr. Quinter: 

Q. You do not have a license to practice architecture in 
New Hampshire, do you? A. No. 
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Mr. Malloy: I will object to that question, because 

33 it is not shown that there is a license required. 

The Board: It will be given such weight as it 
deserves, and no more. 

By Mr. Quinter: 

Q. Do you contribute to any charities in the District 
of Columbia! A. I contributed to the Red Cross, to the 
Community Chest occasionally, and to the Army and Navy 
Relief. 

Q. Do you contribute to any charities, or did you con¬ 
tribute to any charities during 1942 and 1943 in Ports¬ 
mouth, New Hampshire? A. No. 

Q. Do you maintain a checking account ini the District 
of Columbia? A. I have no checking account anywhere. 

Q. You stated in a letter here, dated May 19,1945, that 
you have paid taxes in support of the Federal Government 
—then a line or two—‘‘by contribution to the Federal Gov¬ 
ernment and through taxes on the real estate which I 
occupy.” 

What do you mean by “through taxes on the real estate 
which I occupy”? 

The Board: I have no doubt that he figures that 
the tax is included in the rent that he pays. 

Mr. Quinter: I thought that he probably figured 
that. 

34 The Board: I do not have any doubt about it. He 
said that he did not own any. 

By Mr. Quinter: 

Q. You are single, are you not? A. That is right. 

Mr. Quinter: I do not have any further questions. 

Mr. Malloy: I have no further questions. 

By the Board: 

Q. Why do you want to stay here until you have been 
with the Government 15 years? A. Under the retirement 
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law you are eligible under one of the various laws for 
certain retirement rights at the age of 62, with 15 years’ 
service. 

Q. When will you be 62? A. In 1975. 

Q. How old are you now? A. I am 33. 

Q. Why do you want to go back to Portsmouth, New 
Hampshire ? A. 1 have no other home to go to, after I leave 
here. 

Q. What home will you have in Portsmouth by the time 
you are 62 years old? A. If I leave here in 15 years, I 
will be less than 62. 

Q. I thought you said that you would be eligible 

35 at the age of 62 and with 15 years service. A. Well, 
if I have 15 years service it will be at the age of 40. 

Q. Will that entitle you to retirement? A. No, not 
until I reach the age of 62. 

Q. What 1 am asking you is, what home will you have 
in New Hampshire by the time you are 62? A. I think that 
I will have the same home that I have now. 

Q. You think that your parents will be living then? A. 
I do not think so. 

Q. Then what home will you have there? A. I expect, 
with my brothers and sisters, to inherit a share in the 
home. 

Q. Howr many brothers have you? A. One brother and 
one sister. 

Q. And when you retire, if you retire at the age of 62, 
will you have more than 15 years service? A. If I work 
continuously, I may have around 37 years service. 

Q. How much retirement pay would that entitle you 
to? A. If I work 37 years, I will be retired at half my 
maximum salary for any five-year period. 

Q. Based on your present salary, how much would that 
be? A. About $1800 a year, on my present salary. 

36 Q. Portsmouth has a Navy yard? A. Yes. 
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Q. Is that in operation now? A. Yes. 

Q. How long has it been ? A. It was the first navy yard 
to be authorized by the Federal government. It has been 
in operation, I think, since around 1790 or so. 

Q. When you took employment with the Federal Gov¬ 
ernment, why didn’t you request assignment to the Ports¬ 
mouth Navy Yard? A. I was not offered employment at 
that yard. 

Q. Have you ever made any attempt to get employment 
at that yard? A. No, I have not. 

Q. When you came here in—1938, was it? A. Yes. 

Q. Where did you come from ? A. I came here directly 
from Quincy. 

Q. You had been working in Quincy up to that time ? A. 
I worked there about a year and five months. 

Q. Until just before you came here? A. Until just 
before I came here. 

Q. Doing what? A. I was an engineer there in the 
drafting rooms, doing calculating work on the strength of 
ships. 

37 Q. In the employ of whom? A. The Bethlehem 
Steel Company. 

Q. Where did you live in Quincy? A. I don’t remember 
the street. 

Q. You lived in Quincy? A. I lived in Quincy. 

Q. How far is Quincy from Portsmouth? A. Sixty 
miles. 

Q. WTien is the last time that 426 State Street, Ports¬ 
mouth, was the place that you lived? A. I lived there con¬ 
tinuously a year from 1933 to 1934, and I have lived there 
for two or three weeks vacation in the years since I have 
been there. 

Q. I mean as a regular place of abode and not a vaca¬ 
tion place. In other words, did you live there before you 
went to Quincy? A. Yes. 
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Q. And not since you went to Quincy, except for visits? 
A. Except for visits. 

Q. Why have you not made application to be transfer¬ 
red to Portsmouth? A. At the present time they are 
reducing forces in the navy yards, and the employment 
opportunities up there are not good at the present 
time. 

38 Q. How long have they been reducing forces? 

A. Since disarmament; since the cessation of hos¬ 
tilities. 

Q. About a year ago? A. Yes. 

Q. Why didn’t you make application before? A. I 
have never made application. 

Q. Why not? A. I tried to get out of the Department 
here to go back to the military service three or four times 
during the war, and was refused by a departmental ruling. 

Q. How large a town is Portsmouth? A. I think the 
population when I was there was 15,000. 

• • • 


39 Copy to be retained by taxpayer 

District of Columbia. 

INDIVIDUAL INCOME TAX RETURN 
For Calendar Year 1942 

For Net Incomes of Not More Than $5,000 Derived From 
Salaries, Wages, Dividends, Interest, and Annuities 

• • • 

Name: Thomas C. Collier. 

Address (Street and number, or rural route): 426 State 
St., Portsmouth, N. H. 

• • • 

15. Taxable income (Item 12 minus items 13 

and 14) .•.$2178.54 

16. Income tax (1% of item 15).$ 21.78 


• • • 
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40 

Schedule B.—Income received from others consisting of 
salaries, wages, fees, and other compensa¬ 
tion for personal services. (See Instruc¬ 
tion 1.) 

1. Name and address of employer and nature of income: 
U. S. N. Dept. 

2. Amount: $3278.67. 

• * • 

Schedule D.—Contributions paid. (See Instruction 7) 

1. Name and address of organization: D. C. Com. Chest, 
Red Cross, Church. 

2. Amount: $47.50. 

• • • 

Questions 

1. What is your occupation? Naval architect. 

2. Did you file a return with the District of Columbia for 

the year 1941? Yes. If not state reason. 

3. Are items of income or deductions of both husband and 
wife included in this return? Not married. 

4. State name of husband or wife if a separate return 
was made, personal exemption, if any, claimed thereon: 
None. 
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41 Copy to be retained by taxpayer 

District of Colombia. 

INDIVIDUAL INCOME TAX RETURN 
For Calendar Year 1943 

For Net Incomes of Not More than $5,000 Derived From 
Salaries, Wages, Dividends, Interest, and Annuities 

• • • 

Name: Thomas C. Collier. 

Address (Street and number, or rural route): 426 State 
St., Portsmouth, N. H. 

• • • 

15. Taxable income (Item 12 minus items 13 • 


and 14) .$2243.64 

16. Income tax (1% of item 15).$ 22.43 


• • • 

42 

Schedule B.—Income received from others consisting of 
salaries, wages, fees, and other compensa¬ 
tion for personal services. (See Instruction 
1 .) 

1. Name and address of employer and nature of income: 
Buships, U. S. Navy Dept., Washington, D. C. Salary. 

2. Amount: $3315.42. 

• • • 

Schedule D.—Contributions paid. (See Instruction 7) 


1. Name and address of organization 2. Amount 

D. C. Com. Chest.$20 — 

Red Cross—Navy Relief. 4 — 

Church . 20 — 

• • • * 
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Questions 

1. What is your occupation! Naval architect. 

2. Did you file a return with the District of Columbia for 
the year 1942? Yes, under protest. If not state reason: 
As legal domicile (U. S. Supreme Court interpretation) 
is Portsmouth, New Hampshire. 

3. Are items of income or deductions of both husband and 
wife included in this return? Single. 

4. State name of husband or wife if a separate return was 
made, personal exemption, if any, claimed thereon: 
Single. 

• • • 


Petitioner’s Exhibit 3. 

45 THIS BILL MUST BE PAID AT ONCE 

Edmund R. Fay, Collector 
1936 

POLL TAX .$2.00 

COSTS, after June 15.20 

CITY OF PORTSMOUTH,N.H. 

POLL TAX 

THOMAS C. COLLIER, 

426 State Street, 

Portsmouth, N. H. 

CITY OF PORTSMOUTH, N. H. 

PAID 

JUL. 2,1936 

EDMUND R. FAY, Collector 


BRING THIS BILL FOR RECEIPT 
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THIS BILL MUST BE PAID AT ONCE 

Philip H. Sanderson, Collector 
1937 

POLL TAX .$2.00 

COSTS, after June 15.20 

CITY OF PORTSMOUTH, N. H. 

POLL TAX 

THOMAS C. COLLIER, 

State St, 

Portsmouth, N. H. 

CITY OF PORTSMOUTH, N. H. 

PAID 

JUN. 1, 1937 

PHILIP H. SANDERSON, Collector 
BRING THIS BILL FOR RECEIPT 


THIS BILL MUST BE PAID AT ONCE 

Philip H. Sanderson, Collector 
1938 

POLL TAX .$2.00 

COSTS, after June 30th... .20 

CITY OF PORTSMOUTH,N.H. 

POLL TAX 

COLLIER, THOMAS C. 

426 State Street, 

Portsmouth, N. H. 

CITY OF PORTSMOUTH, N. H. 

PAID 

JUN. 8,1938 

PHILIP H. SANDERSON, Collector 
BRING THIS BILL FOR RECEIPT 
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Petitioner’s Exhibit 2. 

46 CITY OF PORTSMOUTH, NEW HAMPSHIRE 

POLL TAX 

THIS BILL MUST BE PAID AT ONCE 

Philip M. Trafton, Collector 
1939 

POLL TAX .$2.00 

COSTS, after June 30th... .20 

Please Notify this Office of Any Change in Address 

THOMAS C. COLLIER, 

426 State 

CITY OF PORTSMOUTH, N. H. 

PAID 

DEC. 11, 1939 

PHILIP M. TRAFTON, Collector 
BRING THIS BILL FOR RECEIPT (oveb) 


CITY OF PORTSMOUTH, N. H. 

POLL TAX. THIS BILL MUST BE PAID AT ONCE. 

Philip H. Sanderson, Collector 
1941 

POLL TAX.$2.00 

COSTS, after June 30th... .20 

Please Notify this Office of Any Change in Address 

COLLIER, THOMAS C. 

426 State Street, 

Portsmouth, N. H. 
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CITY OF PORTSMOUTH, N. H. 
PAID 

JUN. 2, 1941 

PHILIP H. SANDERSON, Collector 
BRING THIS BILL FOR RECEIPT 


(over) 


CITY OF PORTSMOUTH, N. H. 

POLL. TAX. THIS BILL MUST BE PAID AT ONCE. 

J. Warren Somerby, Collector 
1942 

POLL TAX .$2.00 

COSTS, after June 30th... .20 

Please Notify this Office of Any Change in Address 

COLLIER, THOMAS C. 

426 State Street, 

Portsmouth, N. H. 


CITY OF PORTSMOUTH, N. H. 

PAID 

JUN. 20, 1942 

J. WARREN SOMERBY, Collector 
Please make checks payable to the City of Portsmouth, N. H. 
BRING THIS BILL FOR RECEIPT (over) 
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Petitioner’s Exhibit 3-A. 

47 CITY OF PORTSMOUTH, N. H. 

POLL TAX THIS BILL MUST BE PAID AT ONCE. 

J. Warren Somerby, Collector 
1944 

POLL TAX .$2.00 

ADDITIONAL TAX (To pay Soldiers’ Bonus) 3.00 
COSTS, after June 30th.20 


Please Notify This Office of Any Change in Address 
Bring This Bill For Receipt 

COLLIER, THOMAS C. 

426 State Street, 

Portsmouth, N. H. 

CITY OF PORTSMOUTH, N. H. 

PAID 

APR. 19,1944 

J. WARREN SOMERBY, Collector 

Please make checks payable to City of Portsmouth, N. II. 
This tax is levied in accordance with the provisions of 
Chapter 201, Laws 1943 


CITY OF PORTSMOUTH, N. H. 

POLL TAX THIS BILL MUST BE PAID AT ONCE. 

J. Warren Somerby, Collector 
1945 


POLL TAX .$2.00 

ADDITIONAL TAX (To Pay Soldiers’ Bonus) 3.00 

COSTS, after June 30th.20 

INTEREST from December 1st at 8%. 
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Please Notify This Office of Any Change in Address 
Bring This Bill For Receipt 

COLLIER, THOMAS C. 

426 State Street, 

Portsmouth, N. H. 

CITY OF PORTSMOUTH, N. H. 

PAID 

MAY 11,1945 

J. WARREN SOMERBY, Collector 

Please make checks payable to the City of Portsmouth, N. H. 
This tax is levied in accordance with the provisions of 
Chapter 201, Laws 1943 


48 Petitioner’s Exhibit 1. 

CITY OF PORTSMOUTH, NEW HAMPSHIRE 


OFFICE OF THE CITY CLERK 
City Hall, 126 Daniels Street 
Telephone 10 

John C. Dolan, City Clerk 
Office Hours: 

9 A. M. to 12 Noon: 2 P. M. to 5 P. M. 

Saturday, 9 A. M. to 12 Noon 

May 23, 1945 

To Whom It May Concern: 

Examination of the records of the Board of Education, 
Tax Collector and Board of Registrars of Voters and rec¬ 
ords filed in the Office of the City Clerk, show that the legal 
domicile of Thomas Collier, son of William and Susie D. 
Collier is 426 State Street, Portsmouth, N. H. 
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That he attended the Public Schools of this City from 
Sept., 1919 until June 1934. 

That his name appears on the List of Voters as residing 
at above address from 1936 to date. 

That he has paid an annual poll tax from 1936 to date. 

That the taxes on above named residence listed in the 
name of Mrs. Susie D. Collier have been paid annually. 

That while check lists used at polls are destroyed with 
the ballots after a period of two months and no record is 
available as to actual presence at the polls, his right to vote 
has been maintained from 1936 to date. 

Attest: 


JOHN C. DOLAN, 
City Clerk. 

Portsmouth, N. H. 

The City of the Open Door on the River that Never Freezes 
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COUNTER-STATEMENT OF THE CASE 

While the statement of the case contained in petitioner’s 
brief, although not complete, is substantially correct, it is not 
in compliance with Rule 17(c) 4 of the General Rules of this 


1 





2 

Court in that there are no references to the printed pages 
of the appendix. Because of that fact, respondent here sets 
forth its counter-statement of the case, which necessarily con¬ 
tains a repetition of certain facts set forth in petitioner’s 
statement of the case. 

The record does not disclose the place of petitioner’s birth - 
(App. passim )„ He had resided at different addresses in 
Portsmouth, New Hampshire, from about 1919 (App. 13) 
until the time he came to the District as a Civil Service em¬ 
ployee in the Bureau of Ships, Navy Department, on January 
3, 1938 (App. 11). 

Petitioner attended public schools in Portsmouth, New 
Hampshire, from about 1919 to 1927, and for one year in 
1933-34 (App. 13). , Petitioner attended Harvard University 
from 1931 to 1933 and from 1934 to 1936, studying engineer¬ 
ing and architecture, the latter during his senior year (App. 
15). From August, 1936, to December, 1937, petitioner lived 
in Quincy, Massachusetts, where he was employed in the 
drafting room of the Bethlehem Shipbuilding Corporation, 
making structural calculations for the strength of ships. Dur¬ 
ing the time he lived in Quincy, Massachusetts, he paid no in¬ 
come, personal-property, or any other type of taxes to the 
State of Massachusetts except some kind of an unemploy¬ 
ment insurance of 1% (App. 15). 

As hereinbefore stated, petitioner came to the District on 
January 3, 1938 (App. 11). He is, and was during the tax 
years here involved, a naval architect in the Bureau of Ships 
(App. 15). Petitioner has lived in the apartment which he 
presently occupies since May, 1942. He owns the furniture lo¬ 
cated in the apartment. He owns no furniture in Portsmouth, 
New Hampshire (App. 17). Petitioner owns no real estate in 
either the District or Portsmouth, New Hampshire. Peti¬ 
tioner had a savings account in a bank in Portsmouth in 
1942 and 1943 which had an average balance of around $10. 
He had a savings account in a trust company in the District 
of Columbia during the calendar years 1942 and 1943 which 
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had an average balance of over $300: Petitioner has an au¬ 
tomobile which is registered in the District of Columbia (App. 
16, 17). 

Petitioner lived in California for about six months in 1937 
(App. 16). 

Petitioner belongs to the “Camera Club” in the District of 
Columbia and to “Local 9 of the International Federation of 
Architects, Engineers and Draftsmen,” which is a draftsmen’s 
union at the office of the Bureau of Ships (App. 17, 18). 

Petitioner has never been employed in Portsmouth since 
he became of age and the only employment he ever had in 
that place was “to run milk in from the truck before going to 
school in the mornings.” He has no business connections in 
Portsmouth (App. 17). 

Petitioner is single (App. 19). He does not know how long 
he intends to continue to work for the Federal Government; 
his tenure of employment is not definite (App. 11). He does 
not expect to voluntarily sever his connections with the Fed¬ 
eral Government in the near future. He is going to stay in 
the District until he has at least fifteen years’ Government 
service (App. 14, 15). Petitioner is now thirty-three years 
old, and if he works continuously for the Federal Government 
until he is sixty-two, he will have had thirty-seven years’ serv¬ 
ice and will be eligible for retirement pay of about $1800 a 
year, based on his present salary (App. 20). 

Although the Federal Government has had since around 
1790, and now has, a Navy yard at Portsmouth, New Hamp¬ 
shire, petitioner has never made any attempt to be appointed 
for employment at that yard (App. 21). 

Petitioner lived at 426 State Street, Portsmouth, “continu¬ 
ously a year from 1933 to 1934, and” has “lived there for two 
or three weeks vacation in the years since” he has “been 
there” (App. 21). He has not lived at that address except 
for visits since he went to Quincy, Massachusetts (App. 22). 
Portsmouth had a population of 15,000 when petitioner was 
there (App. 22). 


4 


The City Clerk of Portsmouth, New Hampshire, stated in 
a written document that petitioner’s right to vote in that place 
“has been maintained from 1936 to date” [May 23, 1945] 
(App. 31). Petitioner voted in Portsmouth in 1936, 1940 and 
1944 (App. 5, 12), but the record does not disclose whether 
his voting was in national, state or local elections (App. 
passim). Petitioner has paid the required $2 annual poll tax 
in New Hampshire since 1934 (App. 12, 13). 

STATUTE INVOLVED 

The statute involved, which ^is not set forth in petitioner’s 
brief as required by Rule 17(c)5 of the General Rules of this 
Court, is Sec. 2(a) of the District of Columbia Income Tax 
Act, 53 Stat. 1087 (Sec. 47-1502(a), D. C. Code 1940). Insofar 
as here pertinent, it provides as follows: 

“Tax on individuals .—There is hereby levied for 
each taxable year upon the taxable income of every 
individual domiciled in the District of Columbia on 
the last day of the taxable year a tax at the follow¬ 
ing rates: * * * ” (Here the rates appear.) 

SUMMARY OF ARGUMENT 

Under the authority of District of Columbia v. Murphy, 314 
U. S. 441, 86 L. ed. 329, 62 S. Ct 303, petitioner was domiciled 
in the District of Columbia on December 31, 1942, and Decem¬ 
ber 31, 1943, and was, therefore, liable for the taxes imposed by 
Sec. 2(a), supra. 


ARGUMENT 

For more than half a century it has been the law in the Dis¬ 
trict of Columbia that the place where a person lives is prima 
facie his domicile. In Bradstreet v. Bradstreet, (1889) 7 Mackey 
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(18 D. C. Reports) 229, 241, the Supreme Court of the Dis¬ 
trict of Columbia, sitting in General Term, held as follows: 


“The evidence shows that at the time of filing the 
petition in this proceeding, the defendant had lived 
out of his domicile of origin for thirteen years, and 
that during that time he had resided in Washington. 
This was prima facie the domicile of choice, and im¬ 
posed upon him the burden, which he also assumed by 
his plea, of proving that he had retained his Vermont 
domicile of origin. This burden has been assumed 
to be lifted by the inference sought to be drawn from 
the alleged temporary character of the defendant's 
employment, and his presence in the District of Co¬ 
lumbia, under such employment, has been likened 
to that of a United States Senator, who may be tem¬ 
porarily located here representing the interests of 
his State. It is apparent, however, that the employ¬ 
ment, although subject to termination at any time 
by the will of the Judiciary Committee, was not of 
a mere temporary nature, but was for an indefinite 
time; that the duties of such employment required 
the presence of the defendant in Washington during 
the greater portion of the year. Unlike a Senator he 
is pursuing here his own business, seeking his own 
interests, and representing himself exclusively . His 
acquisition of a new domicile here is not only not in¬ 
consistent with his employment, occupation, and in¬ 
terests, but is thoroughly consistent with them, and 
the legitimate conclusion from the whole evidence 
of his conduct and declarations is that this District 
was and is his domicile of choice.” 

In District of Columbia v. Murphy, supra (p. 455), the Su¬ 
preme Court said that: 


“The place where a man lives is properly taken to 
be his domicile until facts adduced establish the con¬ 
trary. * * *” 
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and that (p. 454): 

“On the other hand, we hold that persons are domi¬ 
ciled here who live here -and have no fixed and defi¬ 
nite intent to return and make their homes where 
they were formerly domiciled. A decision that the 
statute lays a tax only on those with an affirmative 
intent to remain here the rest of their days would 
be at odds with the prevailing concept of domicile, 
and would give the statute scope far narrower than 
Congress must have intended.” 

The only evidence in this case relating to petitioner’s in¬ 
tent is (1) his own testimony, which the Supreme Court said, 
in the Murphy case, supra, “ # * * is subject to the infirmity 
of any self-serving declaration, * * * ” 1 and (2) the fact that 
he paid poll taxes of $2 per year and voted in Portsmouth in 
1936, 1940 and 1944, and the Supreme Court said, in the 
Murphy case, supra, that “Whether or not one votes where he 

claims domicile is highly relevant but by no means controlling. 

* * 


The Supreme Court further said in the Murphy case (p. 
457) that: 

“Also of great significance is the nature of the 
position which brings one to or keeps him in the serv¬ 
ice of the Government: whether continuous or emer¬ 
gency, special or war-time in character; whether re¬ 
quiring fixed residence in the District or only inter¬ 
mittent stays; whether entailing monetary sacrifices 

or betterment; and whether political or non-political. 

# # *» 


Petitioner came to Washington as a Civil Service employee 
in January, 193S, before the entry of this country into the 
last war (App. 11). 


1 See also 34 Georgetown Law Journal (January, 1S46) 220. 
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This Court applied the rules laid down in the Murphy case, 
supra, in Rogers v. Rogers, 76 U. S. App. D. C. 297, 130 F. 2d 
905, and said of the defendant who elaimed that he was a 
resident of Kentucky (p. 906): 

y 

“ * * * There is no evidence that he had a fixed 
and definite intent to return to Kentucky and make 
his home there. In fact, by testifying that he meant . 
to remain here so long as he could work and make a - 
living, he negatived a definite intent to return to 
Kentucky and asserted an intent to live in the Dis¬ 
trict permanently or indefinitely. * * * ” 

A similar situation exists with respect 4 to the petitioner in 
the present case, as indicated by the following testimony of 
petitioner on cross-examination (App. 14, 15): 

“Q. Mr. Collier, you say that you intend to re¬ 
turn to New Hampshire when you sever your con¬ 
nections with the government? A. Yes, sir. 

“Q. And you expect to sever your connections with 
the Government in the near future? A. Not volun¬ 
tarily. 

“Q. Do you intend to sever your connections with 
the government prior to the time you retire? A. I 
do not think so, no, sir. 

“Q. In other words, you are going to stay here un¬ 
til the government sends you home? A. They can 
transfer me to the Portsmouth Navy Yard if they 
care to. 

“Q. But you intend to remain in the government 
service until you reach the age of retirement? A. I 
intend to remain at least until I have 15 years credit 
in the service. What action I may take after that is 
for the future. 

“Q. You have no definite intention to return to 
New Hampshire at any particular time right now? 

A. No, not right now.” 


CONCLUSION 


Petitioner was domiciled in the District of Columbia on 
December 31, 1942, and December 31, 1943, and the decision 
of the Board was therefore correct and should be affirmed. 

Respectfully submitted, 

• 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C 
Attorneys for Respondent. 

District Building. 














